Provisional text
JUDGMENT OF THE COURT (Grand Chamber)

15 October 2019 (*)

(Reference for a preliminary ruling — Police and judicial cooperation in criminal
matters — Framework Decision 2002/584/JHA — European arrest warrant — Grounds
for refusal of execution — Article 4 of the Charter of Fundamental Rights of the
European Union — Prohibition of inhuman or degrading treatment — Conditions of
detention in the issuing Member State — Assessment by the executing judicial
authority — Criteria)

In Case C-128/18,
REQUEST for a preliminary ruling under Article 267 TFEU from the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg, Germany), made by
decision of 8 February 2018, received at the Court on 16 February 2018, in the
proceedings relating to the execution of a European arrest warrant issued for
Dumitru-Tudor Dorobantu

THE COURT (Grand Chamber),
composed of K. Lenaerts, President, R.Silva de Lapuerta, Vice-President,
J.-C. Bonichot, A. Arabadjiev, E. Regan, M. Safjan (Rapporteur) and P.G. Xuereb,
Presidents of Chambers, M. lleSi¢, J.Malenovsky, L. Bay Larsen, K. Jlirimae,
C. Lycourgos and N. Picarra, Judges,
Advocate General: M. Campos Sanchez-Bordona,
Registrar: D. Dittert, Head of Unit,
having regard to the written procedure and further to the hearing on 5 February 2019,

after considering the observations submitted on behalf of:
- Mr Dorobantu, by G. Strate, J. Rauwald and O.-S. Lucke, Rechtsanwaélte,

Generalstaatsanwaltschaft Hamburg, by G. Janson and B. von Laffert, acting as
Agents,

- the German Government, initially by T.Henze, M. Hellmann and A. Berg,
subsequently by M. Hellmann and A. Berg, acting as Agents,

- the Belgian Government, by C. Van Lul, A. Honhon and J.-C. Halleux, acting as
Agents,

- the Danish Government, by J. Nymann-Lindegren and M.S. Wolff, acting as
Agents,

- Ireland, by G.Hodge and A. Joyce, acting as Agents, and by G. Mullan,
Barrister-at-Law,


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62018CJ0128&from=DE#Footnote*

- the Spanish Government, by M.A. Sampol Pucurull, acting as Agent,

- the Italian Government, by G. Palmieri, acting as Agent, and by S. Fiorentino and
S. Faraci, avvocati dello Stato,

- the Hungarian Government, by M.Z. Fehér, G. Kods, G. Tornyai and M.M. Tétrai,
acting as Agents,

- the Netherlands Government, by M.K. Bulterman and J. Langer, acting as
Agents,

- the Polish Government, by B. Majczyna, acting as Agent,

- the Romanian Government, by C.-R. Cantar, C.-M. Florescu, A. Wellman and
O.-C. Ichim, acting as Agents,

- the European Commission, by S. Griinheid and R. Troosters, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 30 April 2019,

gives the following

Judgment

This request for a preliminary ruling concerns the interpretation of Article 4 of the
Charter of Fundamental Rights of the European Union (‘the Charter’) and Council
Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States (OJ 2002 L 190, p. 1), as
amended by Council Framework Decision 2009/299/JHA of 26 February 2009 (OJ
2009 L 81, p. 24) (‘Framework Decision 2002/584").

The request has been made in the context of the execution, in Germany, of a
European arrest warrant issued on 12 August 2016 by the Judecatoria Medgidia (Court
of First Instance, Medgidia, Romania) in respect of Mr Dumitru-Tudor Dorobantu for the
purposes of conducting a criminal prosecution in Romania.

Legal context

The ECHR

Under the heading, ‘Prohibition of torture’, Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, signed at Rome on
4 November 1950 (‘the ECHR’), provides:

‘No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.’

European Union law

The Charter

Article 4 of the Charter, headed ‘Prohibition of torture and inhuman or degrading
treatment or punishment’, states:
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‘No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.’

The explanations relating to the Charter of Fundamental Rights (OJ 2007 C 303, p. 17,
‘the explanations relating to the Charter’) state, with regard to Article 4 of the Charter,
that ‘the right in Article 4 is the right guaranteed by Article 3 of the ECHR, which has
the same wording’ and that, ‘by virtue of Article 52(3) of the Charter, it therefore has the
same meaning and the same scope as the ECHR Article’.

Article 52 of the Charter, headed ‘Scope and interpretation of rights and principles’,
provides, in paragraph 3:

‘In so far as this Charter contains rights which correspond to rights guaranteed by the
[ECHR], the meaning and scope of those rights shall be the same as those laid down
by the said Convention. This provision shall not prevent Union law providing more
extensive protection.’

The explanations relating to the Charter state, with regard to Article 52(3), that ‘the
reference to the ECHR covers both the Convention and the Protocols to it’, that ‘the
meaning and the scope of the guaranteed rights are determined not only by the text of
those instruments, but also by the case-law of the European Court of Human Rights
and by the Court of Justice of the European Union’, that ‘the last sentence of the
paragraph is designed to allow the [European] Union to guarantee more extensive
protection’ and that, ‘in any event, the level of protection afforded by the Charter may
never be lower than that guaranteed by the ECHR'.

As provided in Article 53 of the Charter, headed ‘Level of protection’:

‘Nothing in this Charter shall be interpreted as restricting or adversely affecting human
rights and fundamental freedoms as recognised, in their respective fields of application,
by Union law and international law and by international agreements to which the Union
or all the Member States are party, including the [ECHR], and by the Member States’
constitutions.’

Framework Decision 2002/584

Article 1 of Framework Decision 2002/584, headed ‘Definition of the European arrest
warrant and obligation to execute it’, provides:

1.  The European arrest warrant is a judicial decision issued by a Member State with
a view to the arrest and surrender by another Member State of a requested person, for
the purposes of conducting a criminal prosecution or executing a custodial sentence or
detention order.

2. Member States shall execute any European arrest warrant on the basis of the
principle of mutual recognition and in accordance with the provisions of this Framework
Decision.

3.  This Framework Decision shall not have the effect of modifying the obligation to
respect fundamental rights and fundamental legal principles as enshrined in Article 6
[EU]’

Articles 3, 4 and 4a of Framework Decision 2002/584 set out the grounds for
mandatory and optional non-execution of the European arrest warrant.
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Article 5 of Framework Decision 2002/584 sets out the guarantees to be given by the
issuing Member State in particular cases.

As provided in Article 6 of Framework Decision 2002/584, headed ‘Determination of
the competent judicial authorities’:

1. The issuing judicial authority shall be the judicial authority of the issuing Member
State which is competent to issue a European arrest warrant by virtue of the law of that
State.

2. The executing judicial authority shall be the judicial authority of the executing
Member State which is competent to execute the European arrest warrant by virtue of
the law of that State.

Article 7 of Framework Decision 2002/584, headed ‘Recourse to the central authority’,
provides in paragraph 1:

‘Each Member State may designate a central authority or, when its legal system so
provides, more than one central authority to assist the competent judicial authorities.’

Article 15 of Framework Decision 2002/584, headed ‘Surrender decision’, provides:

1. The executing judicial authority shall decide, within the time limits and under the
conditions defined in this Framework Decision, whether the person is to be
surrendered.

2. If the executing judicial authority finds the information communicated by the
issuing Member State to be insufficient to allow it to decide on surrender, it shall
request that the necessary supplementary information, in particular with respect to
Articles 3 to 5 and Article 8, be furnished as a matter of urgency and may fix a time limit
for the receipt thereof, taking into account the need to observe the time limits set in
Article 17.

3. The issuing judicial authority may at any time forward any additional useful
information to the executing judicial authority.’

According to Article 17 of Framework Decision 2002/584, headed ‘Time limits and
procedures for the decision to execute the European arrest warrant’:

1. A European arrest warrant shall be dealt with and executed as a matter of
urgency.

2.  In cases where the requested person consents to his surrender, the final decision
on the execution of the European arrest warrant should be taken within a period of
10 days after consent has been given.

3. In other cases, the final decision on the execution of the European arrest warrant
should be taken within a period of 60 days after the arrest of the requested person.

4.  Where in specific cases the European arrest warrant cannot be executed within
the time limits laid down in paragraphs 2 or 3, the executing judicial authority shall
immediately inform the issuing judicial authority thereof, giving the reasons for the
delay. In such case, the time limits may be extended by a further 30 days.
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German law

Basic Law for the Federal Republic of Germany

The second sentence of Article 101(1) of the Grundgesetz fir die Bundesrepublik
Deutschland (Basic Law for the Federal Republic of Germany) of 23 May 1949 (BGBI.
1949, p. 1) provides:

‘No one may be removed from the jurisdiction of his lawful judge.’

Law on international mutual legal assistance in criminal matters

Framework Decision 2002/584 was transposed into the German legal order by
Paragraphs 78 to 83k of the Gesetz Uber die internationale Rechtshilfe in Strafsachen
(Law on international mutual legal assistance in criminal matters) of 23 December
1982, as amended by the Européisches Haftbefehlsgesetz (Law on the European
arrest warrant) of 20 July 2006 (BGBI. 2006 I, p. 1721).

Paragraph 73 of that law, as amended by the Law on the European arrest warrant,
states:

‘Mutual legal assistance and the transmission of information, if not requested, shall be
unlawful if contrary to essential principles of the German legal order. If a request is
made under Parts VIII, IX or X, mutual legal assistance shall be unlawful if contrary to
the principles laid down in Article 6 TEU.

The dispute in the main proceedings and the questions referred for a
preliminary ruling

On 12 August 2016, the Judecatoria Medgidia (Court of First Instance, Medgidia)
issued a European arrest warrant for Mr Dorobantu, a Romanian national, for the
purposes of conducting a criminal prosecution for offences relating to property and to
forgery or the use of forged documents (‘the European arrest warrant of 12 August
2016’).

By orders of 3 and 19 January 2017, the Hanseatisches Oberlandesgericht Hamburg

(Higher Regional Court, Hamburg, Germany) declared the surrender, pursuant to the
European arrest warrant of 12 August 2016, of Mr Dorobantu to the Romanian
authorities to be lawful.

The Hanseatisches Oberlandesgericht Hamburg (Higher Regional Court, Hamburg)
recalled, to that end, the requirements laid down by the judgment of the Court of
Justice of 5 April 2016, Aranyosi and Caldararu (C-404/15 and C-659/15 PPU,
EU:C:2016:198), according to which the executing judicial authority must, first, assess
whether, as regards the detention conditions, there are in the issuing Member State
deficiencies, which may be systemic or generalised, or which may affect certain groups
of people or certain places of detention, and, second, check whether there are
substantial grounds for believing that the person concerned will be exposed to a real
risk of inhuman or degrading treatment because of the conditions in which it is intended
that that person will be detained in that State.

In the context of the first stage of that review, the Hanseatisches Oberlandesgericht
Hamburg (Higher Regional Court, Hamburg) found, notably on the basis of decisions of
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the European Court of Human Rights concerning Romania and a report of the
Bundesministerium der Justiz und fir Verbraucherschutz (Federal Ministry of Justice
and Consumer Protection, Germany), that there was specific evidence of systemic and
generalised deficiencies in detention conditions in Romania.

Following that finding, the Hanseatisches Oberlandesgericht Hamburg (Higher
Regional Court, Hamburg) assessed, in the context of the second stage of that review,
the information communicated, in particular, by the court that issued the European
arrest warrant concerned and by the Ministerul Justitiei (Ministry of Justice, Romania),
concerning Mr Dorobantu’s detention conditions in the event of his surrender to the
Romanian authorities.

In that regard, the Hanseatisches Oberlandesgericht Hamburg (Higher Regional

Court, Hamburg) took into account the information that Mr Dorobantu would, while
being held on remand during his trial, be detained in a 4-person cell measuring
12.30 m?, 12.67 m? or 13.50 m?, or in a 10-person cell measuring 36.25 m?. Should
Mr Dorobantu be given a custodial sentence, he would be detained, initially, in a penal
institution in which each prisoner has an area of 3 m? and subsequently in the same
conditions if serving a custodial sentence in a closed prison, or, if he were to be held in
an open or semi-open prison, in a cell with 2 m? of space per person.

On the basis of the judgments of the European Court of Human Rights of 22 October

2009, Orchowski v. Poland (CE:ECHR:2009:1022JUD001788504), of 19 March 2013,
Blejusca v. Romania (CE:ECHR:2013:0319JUD000791010), and of 10 June 2014,
Mihai Laurentiu Marin v. Romania (CE:ECHR:2014:0610JUD007985712), the
Hanseatisches Oberlandesgericht Hamburg (Higher Regional Court, Hamburg) made
an overall assessment of detention conditions in Romania. In that respect, it found that
there had been an improvement in those conditions since 2014, although an area of
2 m? per person does not satisfy the requirements laid down in the case-law of the
European Court of Human Rights. The lack of space available to individuals in custody
is, however, said to be largely compensated for by other detention conditions. The
Hanseatisches Oberlandesgericht Hamburg (Higher Regional Court, Hamburg) also
noted that Romania had introduced an effective mechanism for monitoring conditions
of detention.

The Hanseatisches Oberlandesgericht Hamburg (Higher Regional Court, Hamburg)
found, moreover, that, should the surrender of Mr Dorobantu to the Romanian
authorities be refused, the offences of which he is accused would go unpunished,
which would run counter to the objective of ensuring the effectiveness of the criminal
justice system in the European Union.

On the basis of the orders of 3 and 19 January 2017 of the Hanseatisches
Oberlandesgericht  Hamburg  (Higher  Regional  Court, Hamburg), the
Generalstaatsanwaltschaft Hamburg (Public Prosecutor’s Office, Hamburg, Germany)
authorised the surrender of Mr Dorobantu to the Romanian authorities, which was to
take effect at the end of the custodial sentence imposed on him in respect of separate
offences committed in Germany.

Mr Dorobantu served the sentence imposed on him for the offences committed in
Germany and was released on 24 September 2017.

Mr Dorobantu lodged a constitutional complaint with the Bundesverfassungsgericht
(Federal Constitutional Court, Germany) against those orders of the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg).
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By order of 19 December 2017, the Bundesverfassungsgericht (Federal Constitutional
Court) set aside those orders on the ground that they infringed Mr Dorobantu’s right to
be heard by a court or tribunal established in accordance with the law, as provided for
in the second sentence of Article 101(1) of the Basic Law for the Federal Republic of
Germany. The case was remitted to the Hanseatisches Oberlandesgericht Hamburg
(Higher Regional Court, Hamburg).

In its order, the Bundesverfassungsgericht (Federal Constitutional Court) noted that, in
the judgment of 20 October 2016, Mursic V. Croatia
(CE:ECHR:2016:1020JUD000733413), the European Court of Human Rights held that
a ‘strong presumption’ of a violation of Article 3 of the ECHR arises when the personal
space available to a detainee falls below 3 m* in multi-occupancy accommodation, a
presumption that is capable of being rebutted if the reductions in the required minimum
personal space of 3 m? are short, occasional and minor, if they are accompanied by
sufficient freedom of movement outside the cell and adequate out-of-cell activities, if
the general conditions of detention at the facility in which the detainee is confined are
appropriate and there are no other aggravating aspects of the conditions of the
individual concerned’s detention.

In addition, according to the Bundesverfassungsgericht (Federal Constitutional Court),
certain criteria applied by the Hanseatisches Oberlandesgericht Hamburg (Higher
Regional Court, Hamburg) in its overall assessment of detention conditions in Romania
have not, until now, been expressly accepted by the European Court of Human Rights
as factors capable of compensating for a reduction in the personal space available to
detainees. These include the ability to take leave, to receive visitors, to have personal
clothing laundered and to buy goods. Nor, moreover, is it certain that improvements in
the heating system, sanitary facilities and hygiene conditions are capable of
compensating for such a reduction in personal space, in view of the recent case-law of
the European Court of Human Rights.

The Bundesverfassungsgericht (Federal Constitutional Court) also pointed out that
neither the Court of Justice of the European Union nor the European Court of Human
Rights has, until now, ruled on the relevance, in a case such as that in the main
proceedings, of criteria relating to the cooperation of the criminal courts within the
European Union and to the need to avoid impunity for offenders and the creation of
‘safe havens’ for them.

The national arrest warrant issued by the Hanseatisches Oberlandesgericht Hamburg
(Higher Regional Court, Hamburg) for the purposes of surrendering Mr Dorobantu was
executed until the suspension of his provisional detention by an order of that court of
20 December 2017.

In order to enable it to give a ruling after the case was remitted to it by the
Bundesverfassungsgericht (Federal Constitutional Court), the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg) seeks to establish the
requirements that arise under Article 4 of the Charter with respect to detention
conditions in the issuing Member State and the criteria to be adopted in assessing
whether those requirements have been met in accordance with the judgment of the
Court of 5 April 2016, Aranyosi and Caldararu (C-404/15 and C-659/15 PPU,
EU:C:2016:198).

In those circumstances, the Hanseatisches Oberlandesgericht Hamburg (Higher
Regional Court, Hamburg) decided to stay the proceedings and to refer the following
guestions to the Court of Justice for a preliminary ruling:



‘‘1) In the context of Framework Decision 2002/584, what are the minimum
standards for custodial conditions required under Article 4 of the Charter?

(@) Specifically, is there, under EU law, an “absolute” minimum limit for the
size of custody cells, pursuant to which the use of cells under that limit will
always constitute an infringement of Article 4 of the Charter?

(i)  When determining an individual's portion of a custody cell, should the
fact that a given cell is being used for single or multiple occupancy be
taken into account?

(i)  When calculating the size of the custody cell, should areas covered
by furniture (beds, wardrobes, etc.) be discounted?

(i)  What infrastructural requirements, if any, are relevant for the
purposes of compliance of custodial conditions with EU law? Does
direct (or only indirect) open access from the custody cell to, for
example, sanitary facilities or other rooms, or the provision of hot and
cold water, heating, lighting, etc. have any significance?

(b) To what extent do the various “prison regimes”, such as differing unlock
times and varying degrees of freedom of movement within a penal
institution, play a role in the assessment?

(c) Can legal and organisational improvements in the issuing Member State
(introduction of an ombudsman system, establishment of courts of
enforcement of penalties, etc.) also be taken into account, as the present
Chamber did in its decisions on the permissibility of the surrender)?

(2) What standards are to be used to assess whether custodial conditions comply
with the fundamental rights guaranteed by EU law? To what extent do those
standards influence the interpretation of the term “real risk” within the meaning of
the judgment of 5 April 2016, Aranyosi and Caldararu (C-404/15 and
C-659/15 PPU, EU:C:2016:198)?

(@) In that regard, are the judicial authorities of the executing Member State
authorised to undertake a comprehensive assessment of the custodial
conditions in the issuing Member State, or are they limited to an
“examination as to manifest errors”?

(b)  To the extent that, in the context of its reply to the first question referred for
a preliminary ruling, the Court of Justice concludes that there are “absolute”
requirements under EU law for custodial conditions, would a failure to meet
those minimum standards be, in a sense, “unquestionable”, so that, as a
result, such a failure would always immediately constitute a “real risk”,
thereby prohibiting surrender, or can the executing Member State
nevertheless carry out its own assessment? In that regard, can factors such
as the maintenance of mutual legal assistance between Member States,
the functioning of European criminal justice or the principles of mutual trust
and recognition be taken into account?’

Procedure before the Court

37 By order of 25 September 2018, received at the Court of Justice on 27 September
2018, the Hanseatisches Oberlandesgericht Hamburg (Higher Regional Court,
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Hamburg) informed the Court that, after the European arrest warrant of 12 August 2016
had been issued in respect of Mr Dorobantu, he had been sentenced in absentia, in
Romania, to a term of imprisonment of 2 years and 4 months. Consequently, the
Romanian judicial authority cancelled that European arrest warrant and issued a new
European arrest warrant on 1 August 2018 for the purposes of executing that custodial
sentence (‘the European arrest warrant of 1 August 2018’). The referring court
maintained the questions it had referred for a preliminary ruling following the
substitution of the European arrest warrant.

On 14 November 2018, the Court sent a request for clarification to the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg), in accordance with
Article 101 of the Rules of Procedure of the Court, inviting it to clarify, in particular,
whether the authorisation to execute and the execution of the European arrest warrant
of 1 August 2018 could be considered to be certain and not hypothetical.

By letter of 20 December 2018, received at the Court on that date, the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg) replied that, subject to
the Court’s answer to the questions referred for a preliminary ruling, the authorisation
to execute and the execution of the European arrest warrant of 1 August 2018 were
certain.

It thus follows from the information given in the order of the Hanseatisches
Oberlandesgericht Hamburg (Higher Regional Court, Hamburg) of 25 September 2018
and in that letter of 20 December 2018 that the referring court is called upon to rule on
the execution of a valid European arrest warrant (see, a contrario, order of
15 November 2017, Aranyosi, C-496/16, not published, EU:C:2017:866, paragraphs 26
and 27). Accordingly, it is appropriate to answer the questions put by the referring
court.

Consideration of the questions referred

By its questions, which should be considered together, the referring court queries, in
the first place, the extent and scope of the review which the executing judicial authority,
being in possession of information showing that there are systemic or generalised
deficiencies in detention conditions in the prisons of the issuing Member State, must, in
the light of Article 1(3) of Framework Decision 2002/584, read in conjunction with
Article 4 of the Charter, undertake for the purpose of assessing whether there are
substantial grounds for believing that, following the surrender to that Member State of
the person subject to a European arrest warrant, that person will run a real risk of being
subjected to inhuman or degrading treatment, within the meaning of Article 4 of the
Charter. It queries, in particular, whether that review must be comprehensive or, on the
contrary, limited to cases of manifest inadequacies in those conditions of detention.

In the second place, it asks whether, in the context of that assessment, it must take
account of a minimum requirement as to space per detainee in a prison cell. It also
asks about the rules on calculating that space if the cell contains furniture and sanitary
infrastructure, and the relevance, for the purposes of such an assessment, of other
conditions of detention, such as sanitary conditions or the extent of freedom of
movement of the detainee within the prison.

In the third place, it wishes to know whether the existence of legislative and structural
measures relating to the improvement of the review of detention conditions in the
issuing Member State must be taken into account for the purposes of that assessment.
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In the fourth place, it asks whether any failure by the issuing Member State to comply
with the minimum requirements in relation to detention conditions may be weighed
against considerations relating to the efficacy of judicial cooperation in criminal matters
and to the principles of mutual trust and recognition.

Preliminary observations

In order to answer the questions referred, it must, as a preliminary point, be recalled

that, as is apparent from the case-law of the Court, EU law is based on the
fundamental premiss that each Member State shares with all the other Member States,
and recognises that they share with it, a set of common values on which the European
Union is founded, as stated in Article 2 TEU. That premiss implies and justifies the
existence of mutual trust between the Member States that those values will be
recognised, and therefore that the EU law that implements them will be respected
(judgments of 25 July 2018, Minister for Justice and Equality (Deficiencies in the
system of justice), C-216/18 PPU, EU:C:2018:586, paragraph 35, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 48).

Both the principle of mutual trust between the Member States and the principle of
mutual recognition, which is itself based on the mutual trust between the latter, are, in
EU law, of fundamental importance given that they allow an area without internal
borders to be created and maintained. More specifically, the principle of mutual trust
requires, particularly as regards the area of freedom, security and justice, each of those
States, save in exceptional circumstances, to consider all the other Member States to
be complying with EU law and particularly with the fundamental rights recognised by
EU law (judgments of 25 July 2018, Minister for Justice and Equality (Deficiencies in
the system of justice), C-216/18 PPU, EU:C:2018:586, paragraph 36, and of 25 July
2018, Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 49).

Thus, when implementing EU law, the Member States may, under EU law, be required

to presume that fundamental rights have been observed by the other Member States,
so that not only may they not demand a higher level of national protection of
fundamental rights from another Member State than that provided by EU law, but also,
save in exceptional cases, they may not check whether that other Member State has
actually, in a specific case, observed the fundamental rights guaranteed by the
European Union (judgments of 25 July 2018, Minister for Justice and Equality
(Deficiencies in the system of justice), C-216/18 PPU, EU:C:2018:586, paragraph 37
and the case-law cited, and of 25 July 2018, Generalstaatsanwaltschaft (Conditions of
detention in Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 50).

In the field governed by Framework Decision 2002/584, the principle of mutual
recognition, which, as is apparent in particular from recital 6 of that framework decision,
constitutes the ‘cornerstone’ of judicial cooperation in criminal matters, is applied in
Article 1(2) thereof which lays down the rule that Member States are required to
execute any European arrest warrant on the basis of the principle of mutual recognition
and in accordance with the provisions of that framework decision. Executing judicial
authorities may therefore, in principle, refuse to execute such a warrant only on the
grounds for non-execution exhaustively listed by Framework Decision 2002/584 and
execution of the warrant may be made subject only to one of the conditions
exhaustively laid down in Article 5. While execution of the European arrest warrant
constitutes the rule, refusal to execute is intended to be an exception which must be
interpreted strictly. Thus, Framework Decision 2002/584 explicitly states the grounds
for mandatory non-execution (Article 3) and optional non-execution (Articles 4 and 4a)
of a European arrest warrant, as well as the guarantees to be given by the issuing
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Member State in particular cases (Article 5) (judgments of 25 July 2018, Minister for
Justice and Equality (Deficiencies in the system of justice), C-216/18 PPU,
EU:C:2018:586, paragraphs 41 and 42, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraphs 54 and 55).

Nonetheless, the Court has also recognised that other limitations may be placed on

the principles of mutual recognition and mutual trust between Member States ‘in
exceptional circumstances’ (judgments of 25 July 2018, Minister for Justice and
Equality (Deficiencies in the system of justice), C-216/18 PPU, EU:C:2018:586,
paragraph 43 and the case-law cited, and of 25 July 2018, Generalstaatsanwaltschaft
(Conditions of detention in Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 56).

In that context, the Court has stated that, subject to certain conditions, the executing

judicial authority has an obligation to bring the surrender procedure established by
Framework Decision 2002/584 to an end where surrender may result in the requested
person being subjected to inhuman or degrading treatment within the meaning of
Article 4 of the Charter (see, to that effect, judgments of 5 April 2016, Aranyosi and
Caldararu, C-404/15 and C-659/15 PPU, EU:C:2016:198, paragraph 84; of 25 July
2018, Minister for Justice and Equality (Deficiencies in the system of justice),
C-216/18 PPU, EU:C:2018:586, paragraph 44 and the case-law cited; and of 25 July
2018, Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 57).

Accordingly, where the judicial authority of the executing Member State is in
possession of information showing there to be a real risk of inhuman or degrading
treatment of individuals detained in the issuing Member State, in the light of the
standard of protection of fundamental rights guaranteed by EU law and, in particular,
by Article 4 of the Charter, that judicial authority is bound to assess the existence of
that risk when it is called upon to decide on the surrender to the authorities of the
issuing Member State of the individual concerned by a European arrest warrant. The
consequence of the execution of such a warrant must not be that that individual suffers
inhuman or degrading treatment (judgments of 5 April 2016, Aranyosi and Caldéraru,
C-404/15 and C-659/15 PPU, EU:C:2016:198, paragraph 88, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 59).

To that end, the executing judicial authority must, initially, rely on information that is
objective, reliable, specific and properly updated on the detention conditions prevailing
in the issuing Member State and that demonstrates that there are deficiencies, which
may be systemic or generalised, or which may affect certain groups of people, or which
may affect certain places of detention. That information may be obtained from, inter
alia, judgments of international courts, such as judgments of the European Court of
Human Rights, judgments of courts of the issuing Member State, and also decisions,
reports and other documents produced by bodies of the Council of Europe or under the
aegis of the United Nations (judgments of 5 April 2016, Aranyosi and Caldararu,
C-404/15 and C-659/15 PPU, EU:C:2016:198, paragraph 89, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 60).

In the present case, as the documents available to the Court show, the referring court
found, on the basis of decisions of the European Court of Human Rights concerning
Romania, decisions of the German courts and a report from the Federal Ministry of
Justice and Consumer Protection, that there was specific evidence of systemic and
generalised deficiencies in detention conditions in Romania. Its questions are thus
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based on the premiss that such deficiencies exist, the accuracy of which it is for the
referring court to verify by taking account of properly updated information (see, to that
effect, judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in
Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 71).

In any event, the mere existence of evidence that there are deficiencies, which may be
systemic or generalised, or which may affect certain groups of people or certain places
of detention, with respect to detention conditions in the issuing Member State does not
necessarily imply that, in a specific case, the individual concerned will be subjected to
inhuman or degrading treatment in the event that he is surrendered to the authorities of
that Member State (judgments of 5 April 2016, Aranyosi and Céaldararu, C-404/15 and
C-659/15 PPU, EU:C:2016:198, paragraphs 91 and 93, and of 25July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 61).

Thus, in order to ensure observance of Article 4 of the Charter in the particular
circumstances of a person who is the subject of a European arrest warrant, the
executing judicial authority, when faced with evidence of the existence of such
deficiencies that is objective, reliable, specific and properly updated, is then bound to
determine, specifically and precisely, whether, in the particular circumstances of the
case, there are substantial grounds for believing that, following the surrender of that
person to the issuing Member State, he will run a real risk of being subject in that
Member State to inhuman or degrading treatment, within the meaning of Article 4 of the
Charter, because of the conditions for his detention envisaged in the issuing Member
State (see, to that effect, judgments of 5 April 2016, Aranyosi and Céaldararu, C-404/15
and C-659/15 PPU, EU:C:2016:198, paragraphs 92 and 94, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 62).

The interpretation of Article 4 of the Charter referred to in paragraphs 50 to 55 of the
present judgment corresponds, in essence, to the meaning conferred on Article 3 of the
ECHR by the European Court of Human Rights.

The European Court of Human Rights has ruled that a court of a Member State party
to the ECHR could not refuse to execute a European arrest warrant on the ground that
the requested person was exposed to a risk of being subjected, in the issuing State, to
detention conditions involving inhuman or degrading treatment if that court had not first
carried out an up-to-date and detailed examination of the situation as it stood at the
time of its decision and had not sought to identify structural deficiencies in relation to
detention conditions and a risk that is both real, and specific to the individual, of
infringement of Article 3 of the ECHR in that State (ECtHR, 9 July 2019, Romeo
Castafio v. Belgium, CE:ECHR:2019:0709JUD000835117, § 86).

The extent and scope of the review by the executing judicial authority of
detention conditions in the issuing Member State

As regards, in the first place, the referring court’s queries as to the extent and scope of
the review by the executing judicial authority of detention conditions in the issuing
Member State in the light of Article 1(3) of Framework Decision 2002/584, read in
conjunction with Article 4 of the Chatrter, it must, as a preliminary point, be recalled that,
in accordance with the first sentence of Article 52(3) of the Charter, in so far as the
right set out in Article 4 of the Charter corresponds to the right guaranteed by Article 3
of the ECHR, its meaning and scope are to be the same as those laid down by the
ECHR. In addition, the explanations relating to the Charter make clear, with respect to
Article 52(3), that the meaning and the scope of the rights guaranteed by the ECHR are
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determined not only by the text of the ECHR, but also by the case-law of the European
Court of Human Rights and by that of the Court of Justice of the European Union.

That preliminary point having been made, it must be emphasised, first, that if it is to fall

within the scope of Article 3 of the ECHR, ill-treatment must attain a minimum level of
severity, which must be assessed by taking account of all the circumstances of the
case, such as the duration of the treatment, its physical and mental effects and, in
some cases, the sex, age and state of health of the individual (see, to that effect,
judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in
Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 91 and the case-law cited).

Article 3 of the ECHR is intended to ensure that any prisoner is detained in conditions

which guarantee respect for human dignity, that the way in which detention is enforced
does not cause the individual concerned distress or hardship of an intensity exceeding
the unavoidable level of suffering that is inherent in detention and that, having regard to
the practical requirements of imprisonment, the health and well-being of the prisoner
are adequately protected (judgments of 5 April 2016, Aranyosi and Caéldararu,
C-404/15 and C-659/15 PPU, EU:C:2016:198, paragraph 90, and of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 90 and the case-law cited).

In that context, the review of detention conditions in the issuing Member State which,

in the exceptional circumstances referred to in paragraphs 50 to 52 of the present
judgment, is to be carried out by the executing judicial authority for the purposes of
assessing whether there are substantial grounds for believing that, following the
surrender to the issuing Member State of the person concerned by the European arrest
warrant, that person will run a real risk of being subjected in that Member State to
inhuman or degrading treatment, must be based on an overall assessment of the
relevant physical conditions of detention.

In view of the fact that, as the Advocate General noted in point 107 of his Opinion, the

prohibition of inhuman or degrading treatment, within the meaning of Article 4 of the
Charter, is absolute (see, to that effect, judgments of 5 April 2016, Aranyosi and
Caldararu, C-404/15 and C-659/15 PPU, EU:C:2016:198, paragraphs 85 to 87, and of
19 March 2019, Jawo, C-163/17, EU:C:2019:218, paragraph 78), the respect for
human dignity that must be protected pursuant to that article would not be guaranteed
if the executing judicial authority’s review of conditions of detention in the issuing
Member State were limited to obvious inadequacies only.

As regards, second, the scope of that review in relation to the prisons of the issuing
Member State, it must be recalled that that authority, which is responsible for deciding
on the surrender of a person who is the subject of a European arrest warrant, must
determine, specifically and precisely, whether, in the circumstances of a particular
case, there is a real risk that that person will be subjected in the issuing Member State
to inhuman or degrading treatment (see, to that effect, judgment of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 77).

It follows that the assessment which that authority is required to make cannot, in view

of the fact that it must be specific and precise, concern the general conditions of
detention in all the prisons in the issuing Member State in which the individual
concerned might be detained (see, to that effect, judgment of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 78).
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Furthermore, an obligation on the part of the executing judicial authorities to assess
the conditions of detention in all the prisons in which the individual concerned might be
detained in the issuing Member State would be clearly excessive. It would, moreover,
be impossible to fulfil such an obligation within the periods prescribed in Article 17 of
Framework Decision 2002/584. Such an assessment could thus in fact substantially
delay that individual’s surrender and, accordingly, render the operation of the European
arrest warrant system wholly ineffective. That would result in a risk of impunity for the
requested person (judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of
detention in Hungary), C-220/18 PPU, EU:C:2018:589, paragraphs 84 and 85).

Consequently, in view of the mutual trust that must exist between Member States, on
which the European arrest warrant system is based, and taking account, in particular,
of the time limits set by Article 17 of Framework Decision 2002/584 for the adoption of
a final decision on the execution of a European arrest warrant by the executing judicial
authorities, those authorities are solely required to assess the conditions of detention in
the prisons in which, according to the information available to them, it is actually
intended that the person concerned will be detained, including on a temporary or
transitional basis (judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of
detention in Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 87).

To that end, the executing judicial authority must, pursuant to Article 15(2) of
Framework Decision 2002/584, request of the judicial authority of the issuing Member
State that there be provided as a matter of urgency all necessary supplementary
information on the conditions in which it is actually intended that the individual
concerned will be detained in that Member State (judgment of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 63 and the case-law cited).

When the assurance that the person concerned will not suffer inhuman or degrading
treatment on account of the actual and precise conditions of his detention, irrespective
of the prison in which he is detained in the issuing Member State, has been given, or at
least endorsed, by the issuing judicial authority, if need be after the assistance of the
central authority, or one of the central authorities, of the issuing Member State, as
referred to in Article 7 of Framework Decision 2002/584, has been requested, the
executing judicial authority must rely on that assurance, at least in the absence of any
specific indications that the detention conditions in a particular detention centre are in
breach of Article 4 of the Charter (see, to that effect, judgment of 25 July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 112).

It is, therefore, only in exceptional circumstances, and on the basis of precise
information, that the executing judicial authority can find that, notwithstanding an
assurance such as that referred to in the preceding paragraph, there is a real risk of the
person concerned being subjected to inhuman or degrading treatment, within the
meaning of Article 4 of the Charter, because of the conditions of that person’s detention
in the issuing Member State.

The assessment of the conditions of detention having regard to the personal
space available to the detainee

With regard, in the second place, to the assessment by the executing judicial authority
of conditions of detention having regard to the personal space available to each
detainee in a prison cell, it should be noted that it is apparent from the order for
reference that Mr Dorobantu will, if surrendered to the Romanian authorities, be
detained in a multi-occupancy cell and not in a single-occupancy cell. Therefore, and
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notwithstanding the wording of the first question referred, it is necessary in the context
of the present case to determine the minimum requirements, in terms of personal
space per detainee, only with regard to incarceration in a multi-occupancy cell.

On that basis, it must be noted that the Court has relied — having regard the
considerations referred to in paragraph 58 of the present judgment, and in the
absence, currently, of minimum standards in that respect under EU law — on the case-
law of the European Court of Human Rights in relation to Article 3 of the ECHR and,
more specifically, on the judgment of 20 October 2016, Mursic v. Croatia
(CE:ECHR:2016:1020JUD000733413).

In so doing, the Court of Justice has ruled that, in view of the importance attaching to
the space factor in the overall assessment of conditions of detention, a strong
presumption of a violation of Article 3 of the ECHR arises when the personal space
available to a detainee is below 3 m? in multi-occupancy accommodation (judgment of
25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in Hungary),
C-220/18 PPU, EU:C:2018:589, paragraph 92 and the case-law cited).

The strong presumption of a violation of Article 3 of the ECHR will normally be capable

of being rebutted only if (i) the reductions in the required minimum personal space of
3m? are short, occasional and minor, (i) such reductions are accompanied by
sufficient freedom of movement outside the cell and adequate out-of-cell activities, and
(i) the general conditions of detention at the facility are appropriate and there are no
other aggravating aspects of the conditions of the individual concerned’s detention
(judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in
Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 93 and the case-law cited).

It must be added in that regard that it is true that the length of a detention period may
be a relevant factor in assessing the gravity of suffering or humiliation caused to a
detainee by the inadequate conditions of his detention. However, the relative brevity of
a detention period does not necessarily mean that the treatment concerned falls
outside the scope of Article 3 of the ECHR where other factors are sufficient to bring it
within that provision (see, to that effect, judgment of 25July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraphs 97 and 98 and the case-law cited).

In addition, it is apparent, in essence, from the case-law of the European Court of
Human Rights that, in cases where a multi-occupancy prison cell — measuring in the
range of 3 to 4 m? of personal space per inmate — is at issue, the space factor remains
an important factor in the assessment of the adequacy of conditions of detention. In
such instances it may be concluded that there is a violation of Article 3 of the ECHR if
the space factor is coupled with other aspects of inappropriate physical conditions of
detention, including lack of access to outdoor exercise, natural light or air, poor
ventilation, inadequacy of room temperature, the impossibility of using the toilet in
private, and non-compliance with basic sanitary and hygienic requirements (see, to that
effect, ECtHR, 20 October 2016, Mursié V. Croatia,
CE:ECHR:2016:1020JUD000733413, § 139).

In cases where a detainee disposes of more than 4 m* of personal space in multi-
occupancy prison accommodation and where therefore no issue with regard to the
guestion of personal space arises, other aspects of physical conditions of detention, as
referred to in the preceding paragraph, remain relevant for the assessment of
adequacy of an individual’s conditions of detention under Article 3 of the ECHR (see, to
that effect, ECtHR, 20 October 2016, Mursic V. Croatia
(CE:ECHR:2016:1020JUD000733413, § 140).
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With regard to the detailed rules on calculating — for the purposes of assessing
whether there is a real risk of the person concerned being subjected to inhuman or
degrading treatment, within the meaning of Article 4 of the Charter — the minimum
space that must be available to a detainee in a multi-occupancy cell containing
furniture and sanitary infrastructure, it is necessary also, in the absence, currently, of
minimum standards in that respect under EU law, to take account of the criteria laid
down by the European Court of Human Rights in the light of Article 3 of the ECHR.
That court considers that although, in calculating the available surface area in such a
cell, the area occupied by sanitary facilities should not be taken into account, the
calculation should include space occupied by furniture, albeit that the detainees must
still have the possibility of moving around normally within the cell (see, to that effect,
ECtHR, 20 October 2016, Mursi¢ v. Croatia, CE:ECHR:2016:1020JUD000733413,
88 75 and 114 and the case-law cited).

In the present case, it is apparent from the observations made by the Romanian
Government at the hearing that Mr Dorobantu should, once surrendered, be detained
in a prison regime that would enable him to enjoy significant freedom of movement and
also to work, which would limit the time spent in a multi-occupancy cell. It is for the
referring court to verify that information and to assess any other relevant circumstances
for the purposes of the analysis it is required to make, in accordance with the
particulars set out in paragraphs 71 to 77 of the present judgment, if necessary by
asking the issuing judicial authority for the necessary supplementary information if it
considers the information already communicated by that authority to be insufficient to
allow it to rule on surrender.

Last, it should be pointed out that, while it is open to the Member States to make
provision in respect of their own prison system for minimum standards in terms of
detention conditions that are higher than those resulting from Article 4 of the Charter
and Article 3 of the ECHR, as interpreted by the European Court of Human Rights, a
Member State may nevertheless, as the executing Member State, make the surrender
to the issuing Member State of the person concerned by a European arrest warrant
subject only to compliance with the latter requirements, and not with those resulting
from its own national law. The opposite solution would, by casting doubt on the
uniformity of the standard of protection of fundamental rights as defined by EU law,
undermine the principles of mutual trust and recognition which Framework Decision
2002/584 is intended to uphold and would, therefore, compromise the efficacy of that
framework decision (see, to that effect, judgment of 26 February 2013, Melloni,
C-399/11, EU:C:2013:107, paragraph 63).

The relevance of general measures intended to improve the monitoring of
detention conditions in the issuing Member State

As regards, in the third place, the adoption in the issuing Member State of measures,
such as the establishment of an ombudsman system or establishment of courts of
enforcement of penalties, which are intended to reinforce the monitoring of detention
conditions in that Member State, it must be stated that such monitoring, including
judicial review of those detention conditions carried out subsequently is an important
factor, which may act as an incentive to the authorities of that State to improve
detention conditions and which may therefore be taken into account by the executing
judicial authorities when, for the purpose of deciding on whether a person who is the
subject of a European arrest warrant should be surrendered, they make an overall
assessment of the conditions in which it is intended that the person will be held.
However, the fact remains that such a review is not, by itself, capable of averting the
risk of that person being subjected, following his surrender, to treatment that is
incompatible with Article 4 of the Charter on account of the conditions of his detention
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(see, to that effect, judgment of 25 July 2018, Generalstaatsanwaltschaft (Conditions of
detention in Hungary), C-220/18 PPU, EU:C:2018:589, paragraph 74).

Therefore, even if the issuing Member State provides for legal remedies that make it
possible to review the legality of detention conditions from the perspective of the
fundamental rights, the executing judicial authorities are still bound to undertake an
individual assessment of the situation of each person concerned, in order to satisfy
themselves that their decision on the surrender of that person will not expose him, on
account of those conditions, to a real risk of inhuman or degrading treatment within the
meaning of Article4 of the Charter (judgment of 25July 2018,
Generalstaatsanwaltschaft (Conditions of detention in Hungary), C-220/18 PPU,
EU:C:2018:589, paragraph 75).

Whether considerations relating to the efficacy of judicial cooperation in
criminal matters and to the principles of mutual trust and recognition should be
taken into account

As regards, in the fourth place, the question as to whether the existence of a real risk
that the person concerned will be subjected to inhuman or degrading treatment
because detention conditions in the issuing Member State do not meet minimum
requirements according to the case-law of the European Court of Human Rights may
be weighed, by the executing judicial authority required to decide on that surrender,
against considerations relating to the efficacy of judicial cooperation in criminal matters
and to the principles of mutual trust and recognition, it should be noted that the fact that
the prohibition of inhuman or degrading treatment within the meaning of Article 4 of the
Charter is absolute, as recalled in paragraph 62 of the present judgment, precludes the
fundamental right not to be subjected to such treatment from being in any way limited
by such considerations.

In those circumstances, the need to guarantee that the person concerned will not, in
the event of his surrender to the issuing Member State, be subjected to any inhuman or
degrading treatment within the meaning of Article 4 of the Charter justifies,
exceptionally, a limitation of the principles of mutual trust and recognition (see, to that
effect, judgment of 5 April 2016, Aranyosi and Céldararu, C-404/15 and C-659/15 PPU,
EU:C:2016:198, paragraphs 82, 98 to 102 and 104).

It follows from this that a finding, by the executing judicial authority, that there are
substantial grounds for believing that, following the surrender to the issuing Member
State of the person concerned by a European arrest warrant, that person will run a real
risk of being subjected to such treatment, because of the conditions of detention
prevailing in the prison in which it is actually intended that he will be detained, cannot
be weighed, for the purposes of deciding on that surrender, against considerations
relating to the efficacy of judicial cooperation in criminal matters and to the principles of
mutual trust and recognition.

In the light of all the foregoing considerations, the answer to the questions referred is
as follows:

- Article 1(3) of Framework Decision 2002/584, read in conjunction with Article 4 of

the Charter, must be interpreted as meaning that when the executing judicial
authority has objective, reliable, specific and properly updated information
showing there to be systemic or generalised deficiencies in the conditions of
detention in the prisons of the issuing Member State, it must, for the purpose of
assessing whether there are substantial grounds for believing that, following the
surrender to the issuing Member State of the person subject to a European arrest
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warrant, that person will run a real risk of being subjected to inhuman or
degrading treatment within the meaning of Article 4 of the Charter, take account
of all the relevant physical aspects of the conditions of detention in the prison in
which it is actually intended that that person will be detained, such as the
personal space available to each detainee in a cell in that prison, sanitary
conditions and the extent of the detainee’s freedom of movement within the
prison. That assessment is not limited to the review of obvious inadequacies. For
the purposes of that assessment, the executing judicial authority must request
from the issuing judicial authority the information that it deems necessary and
must rely, in principle, on the assurances given by the issuing judicial authority, in
the absence of any specific indications that the conditions of detention infringe
Article 4 of the Charter.

- As regards, in particular, the personal space available to each detainee, the
executing judicial authority must, in the absence, currently, of minimum standards
in that respect under EU law, take account of the minimum requirements under
Article 3 of the ECHR, as interpreted by the European Court of Human Rights.
Although, in calculating that available space, the area occupied by sanitary
facilities should not be taken into account, the calculation should include space
occupied by furniture. Detainees must, however, still have the possibility of
moving around normally within the cell.

- The executing judicial authority cannot rule out the existence of a real risk of
inhuman or degrading treatment merely because the person concerned has, in
the issuing Member State, a legal remedy enabling that person to challenge the
conditions of his detention or because there are, in the issuing Member State,
legislative or structural measures that are intended to reinforce the monitoring of
detention conditions.

- A finding, by the executing judicial authority, that there are substantial grounds
for believing that, following the surrender of the person concerned to the issuing
Member State, that person will run such a risk, because of the conditions of
detention prevailing in the prison in which it is actually intended that he will be
detained, cannot be weighed, for the purposes of deciding on that surrender,
against considerations relating to the efficacy of judicial cooperation in criminal
matters and to the principles of mutual trust and recognition.

Costs

Since these proceedings are, for the parties to the main proceedings, a step in the
action pending before the national court, the decision on costs is a matter for that court.
Costs incurred in submitting observations to the Court, other than the costs of those
parties, are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

Article 1(3) of Council Framework Decision 2002/584/JHA of 13 June 2002 on the
European arrest warrant and the surrender procedures between Member States,
as amended by Council Framework Decision 2009/299/JHA of 26 February 2009,
read in conjunction with Article 4 of the Charter of Fundamental Rights of the
European Union, must be interpreted as meaning that when the executing
judicial authority has objective, reliable, specific and properly updated
information showing there to be systemic or generalised deficiencies in the
conditions of detention in the prisons of the issuing Member State, it must, for



the purpose of assessing whether there are substantial grounds for believing
that, following the surrender to the issuing Member State of the person subject
to a European arrest warrant, that person will run a real risk of being subjected
to inhuman or degrading treatment within the meaning of Article 4 of the Charter,
take account of all the relevant physical aspects of the conditions of detention in
the prison in which it is actually intended that that person will be detained, such
as the personal space available to each detainee in a cell in that prison, sanitary
conditions and the extent of the detainee’s freedom of movement within the
prison. That assessment is not limited to the review of obvious inadequacies.
For the purposes of that assessment, the executing judicial authority must
request from the issuing judicial authority the information that it deems
necessary and must rely, in principle, on the assurances given by the issuing
judicial authority, in the absence of any specific indications that the conditions
of detention infringe Article 4 of the Charter of Fundamental Rights.

As regards, in particular, the personal space available to each detainee, the
executing judicial authority must, in the absence, currently, of minimum
standards in that respect under EU law, take account of the minimum
requirements under Article 3 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, signed at Rome on 4 November 1950, as
interpreted by the European Court of Human Rights. Although, in calculating that
available space, the area occupied by sanitary facilities should not be taken into
account, the calculation should include space occupied by furniture. Detainees
must, however, still have the possibility of moving around normally within the
cell.

The executing judicial authority cannot rule out the existence of a real risk of
inhuman or degrading treatment merely because the person concerned has, in
the issuing Member State, a legal remedy enabling that person to challenge the
conditions of his detention or because there are, in the issuing Member State,
legislative or structural measures that are intended to reinforce the monitoring of
detention conditions.

A finding, by the executing judicial authority, that there are substantial grounds
for believing that, following the surrender of the person concerned to the issuing
Member State, that person will run such a risk, because of the conditions of
detention prevailing in the prison in which it is actually intended that he will be
detained, cannot be weighed, for the purposes of deciding on that surrender,
against considerations relating to the efficacy of judicial cooperation in criminal
matters and to the principles of mutual trust and recognition.

[Signatures]

*  Language of the case: German.
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